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NO. ADV-2005-769
BRIEF OF AMICUS CURIAEMONTANA SHERIFFS ANDPEACE OFFICERS ASSOCIATION

--------------------------------------------------------------The Montana Sherif fs and Peace Off icers Associat ion (" MSPOA" ) respect fully submitsthis brief  as amicus curiae to of fer its view s on the appropriate construct ion of  statutory
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requirements regarding longevity pay for deputy sherif fs and undersherif fs.INTEREST OF THE AMICUSThe (MSPOA) represents the [APPROXIMATELY HOW MANY?] sherif fs and deputysherif fs f rom nearly every county in Montana.  MSPOA has an interest  in the promot ion ofef fect ive law  enforcement and in reasoned and consistent  applicat ion of  the law . Recruitment and retent ion of  qualif ied professionals to law  enforcement w ork is key toMSPOA’s mission of  keeping Montana’s communit ies safe.  MSPOA has follow ed or beeninvolved in the frequent legislat ive changes to statutes involving of f icer compensat ion andret irement and is interested in seeing such statutes interpreted in furtherance of  their intendedpurpose to recognize the risks faced by law  enforcement off icers in their daily lives and topromote cont inuity among the ranks and recognit ion of  commitment to service.  Becausecalculat ion of  longevity pay for deputy sherif fs is an issue faced by nearly every county in thestate, interpretat ion of  the statutes in this case may likely impact  the compensat ion of  deputysherif fs and undersherif fs throughout  Montana.Although several issues have been raised and briefed extensively by the part ies, thisbrief  is intended to address only the narrow  issue concerning the salary amount to be usedin calculat ing a deputy sherif f ’ s or undersherif f ’ s one percent longevity payment under Mont.Code Ann. § 7-4-2510.   ARGUMENTLONGEVITY PAYMENTS MUST BE CALCULATED BASED ON THE ACTUAL BASE SALARYAPPLICABLE TO EACH OFFICER’S RANK.
Compensat ion rates for deputy sherif fs have been controlled by statute forapproximately 100 years.  “ These statutes have been construed w ithout  except ion asexclusive and mandatory.”   43 Op. At t ’ y Gen. No. 34 at  106 (1989).   Under law s in ef fectfor the past  quarter-century, deputy sherif fs and undersherif fs are compensated at a f ixed
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percentage of  the sherif f ’ s salary.  Mont . Code Ann. § 7-4-2508.  Longevity pay, w hich alsohas been in place since 1981, likew ise is based upon a percentage of salary.  Mont. CodeAnn. § 7-4-2510.  Any analysis of  salaries and longevity payments accordingly must beginw ith the statutes governing the sherif f ’ s salary.The county governing body is required by law  to set  the salaries for county of f icers,w hich in most  cases is to be based on the recommendat ions of the county compensat ionboard created by Mont. Code Ann. § 7-4-2503(4).  The annual salary established for thecounty t reasurer, clerk and recorder, clerk of  dist rict  court , assessor, school superintendent,sherif f , surveyor, just ice of  the peace, and auditor “ must  be uniform”  for all of  the namedof f ices. Mont . Code Ann. § 7-4-2503(1)(b).  To the sherif f ’ s annual salary, another $2,000is added to the uniform amount.  Mont . Code Ann. § 7-4-2503(2)(b).  The salary of the undersherif f  is f ixed by law  at  95%  of the sherif f ’ s salary.  Mont.Code Ann. § 7-4-2508(1).  Other deputy sherif fs are compensated at  a range betw een 72%and 90%  of  the sherif f ’ s salary, depending on the populat ion of  the county and the rankstructure for each sherif f ’ s of f ice.  Mont . Code Ann. § 7-4-2508(2).  The base salary of  eachdeputy is thus a f ixed percentage of  the sherif f ’ s base salary.  A lthough the sherif f  is ent it ledto receive addit ional payment based upon years of  service, any such longevity payment isindividual to the sherif f  and not  considered in the calculat ion of  deputy and undersherif fcompensat ion.  Mont. Code Ann. § 7-4-2503(2)(c).  The statute does not  exclude from thedeterminat ion of  undersherif f  and deputy compensat ion the $2,000 statutory salary increasefor the sherif f .Accordingly, and by w ay of  example, if  the uniform salary of  county of f icers is f ixedat  $50,000 under Mont. Code Ann. § 7-4-2503(1)(a), then the base salary of  the sherif f  inthat  county is $52,000 and the base salary of the undersherif f  is $49,400 (95%  of thesherif f ’ s salary).  If , according to the “ rank st ructure”  set  by the sherif f , a captain’s



DRAFT
12345678910111213141516171819202122232425

bb:1638-1 BRIEF OF MSPOA4

compensat ion is 90% , then the captain’s base salary is $46,800.  These f igures representthe minimum, or base, rate of  pay for each rank, because they do not  account  for addit ionalcompensat ion individual to the deputy, such as longevity pay and overt ime hours.  Mont .Code Ann. § 7-4-2508(3).Longevity payments are prescribed in Mont. Code Ann. § 7-4-2510.  Under thatsect ion, each undersherif f  and deputy sherif f  is ent it led to receive an addit ional one percent“ of  the minimum base annual salary for each year of  service w ith the of f ice,”  to be paid inequal monthly installments.  Longevity pay w as f irst  introduced in federal statutes regarding the military service andhas long been ut ilized as a means of  providing addit ional compensat ion to public employees.The underlying purpose and principles of  longevity pay (as applied to the U.S. Navy) w ereexplained by the United States Supreme Court  over 100 years ago, quot ing Chief  Just iceDrake of  the Court  of  Claims:We think it  w as intended, f irst , to induce men to enter the Navy and remain init  for life; second, to remove the depressing inf luence of  long periods of  servicein one grade w ithout  an increase of  pay; third, to compensate for increasedprofessional know ledge and ef f iciency in of f icers by increasing their pay inadvance of  promot ion.  If  these view s are correct , the w hole basis of  longevitypay is the of f icer’ s capacity for duty, and his performance of  it .  In other w ords,longevity pay is for longevity in actual service.United States v. Alger, 151 U.S. 362, 363-64 (1894) (quot ing Thornley v. United States, 18C. Cl. 111, 117).  Longevity pay is now  part  of  the compensat ion system for all stateemployees in Montana, as w ell as that  of  f iref ighters and law  enforcement of f icers.  Mont.Code Ann. §§ 2-18-304, 7-32-4116, 7-33-4128, 7-4-2510.  A lthough each statute containsslight ly dif ferent  w ording, all are designed to make clear that  the salary upon w hich longevitypayments is calculated is the “ base salary,”  so that  previous longevity increments, overt imeor other f ringe benef its are not  included.  See also, Mont . Code Ann. § 2-18-101(3).  This isconsistent  w ith the historical view  that longevity pay w as not  to be computed “ by
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compounding previous pay for that  purpose[.]”  United States v. Miller, 208 U.S. 32, 38(1908).  The quest ion in this case is w hat  the “ base salary”  is for computat ion of  longevity forundersherif fs and deputy sherif fs.  The f irst  issue is w hether the base salary, w hich is apercentage of  the sherif f ’ s salary, includes the extra $2,000 paid to the sherif f  under Mont.Code Ann. § 7-4-2503(1)(b).  The second issue is w hether each deputy sherif f ’ s longevity payis to be determined by reference to the base salary for the deputy’ s rank or to the low estpercentage allow ed by law  for any deputy.  A. Since Deputy Compensation is Based on a Percentage of the Sheriff’s ActualSalary, There is No Reason to Exclude a Portion of That Salary in ComputingLongevity Payments.The Final Agency Decision concluded that  “ salary of the sherif f ”  cannot  mean onething for determining salary of  the deput ies and another for determining their longevity pay. (Final Agency Decision at  53.)  The hearing of f icer correct ly noted that  the sherif f ’ s “ salary”includes $2,000 above and beyond the uniform salary for other county off icers.  Since thedeput ies’  salary is t ied direct ly to the sherif f ’ s salary, and since longevity is a percentage ofsalary, it  is illogical to divorce the $2,000 port ion of  the salary solely for purposes oflongevity calculat ion.  The Court  must read the salary statutes in their ent iret ies and giveeffect  to all provisions, if  possible.  S.L.H. v. State Compensat ion Mutual Ins. Fund, 2000 MT362, ¶31, 303 Mont. 364, ¶ 31, 15 P.3d 948, ¶ 31; Case v. Mahoney, 2000 MT 324, ¶ 12,303 Mont. 8, ¶ 12, 15 P.3d 884, ¶ 12; Mont. Code Ann. § 1-2-101.  The deput ies’  baseannual salary is calculated by reference to the actual base salary of  the sherif f ; only thesherif f ’ s longevity payments are excluded in making those calculat ions.  Mont. Code Ann. §7-4-2503(2)(c).  There is no statutory basis for a separate mathemat ical process to subtract$2,000 from each of f icer’ s salary before computing longevity pay.  The Final AgencyDecision correct ly interprets the law  on this point  and should be af f irmed.
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B. The Statute Does Not Support a Uniform Longevity AllowanceUnrelated to the Rank Structure in the Office.
By law , the sherif f  is required to assign salary levels w ithin the statutorily prescribedrange “ according to a rank st ructure in the off ice.”   Mont. Code Ann. § 7-4-2508(2)(b).  Forthat  rank, the assigned percentage then becomes the base salary.  The quest ion before theCourt  is w hether the base salary for each rank is to be used to compute the longevity pay foran of f icer w ho holds that  rank.  According to MSPOA data, over half  of  Montana’s count iescurrent ly use the rank st ructure in determining longevity pay. [CONFIRM THIS –  SEEDEPUTIES’  EX. 2]The hearings off icer relied on a 1981 and a 1989 At torney General’ s Opinion toconclude that  longevity pay for all deputy sherif fs is to be calculated by reference to thesmallest  available percentage under Sect ion 7-4-2508.  (Final Agency Decision at 53.)Neither of  the Opinions cited expressly addressed the issue presented here.  The 1981opinion concluded that  the Legislature “ intended to standardize the base f igure for longevitypayment calculat ions by statutorily set t ing that  f igure at  the minimum permissible level foreach county[.]”  39 Op. A t t ’ y Gen. No. 21 at  85 (1981).  The opinion did not discuss theinterplay betw een Sect ion 7-4-2510' s “ minimum base annual salary”  and Sect ion 7-4-2508' srequirement that  compensat ion be determined “ according to a rank st ructure in the of f ice.”The 1989 opinion merely restated that  the “ minimum base annual salary”  for purpose ofdetermining a deputy sherif f ’ s or undersherif f ’ s longevity is “ based on the sherif f ’ s basesalary.”   43 Op. At t ’ y Gen. No. 44 at  ___ (1989).The hearing of f icer observed that  original language in the bill f ixed a deputy sherif f ’ slongevity payment at  1%  of “ his annual salary”  and that  by replacing that  language w ith “ theminimum base annual salary,”  the legislature intended to t ie longevity to the low estpercentage of  compensat ion available for any deputy sherif f .  How ever, this construct ion of
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the statute does not  harmonize w ith the salary statutes and does not  lead to a common senseapplicat ion of  the longevity statute that  furthers its purpose.  As originally draf ted, the bill’ sreference to “ his annual salary”  w ould be open to a construct ion that  longevity should bebased on the total amount of compensat ion received by the deputy, including overt ime andlongevity.  The legislature clearly did not w ant longevity to be compounded by previouslongevity increments or increased by the amount of overt ime w orked by a part icular deputy.Rather, longevity w as to be standardized according to base salary.  By law , that  salary mustbe set  according to the of f icer’ s rank.  Had the legislature w anted to t ie longevity to thesalary of  an entry-level probat ionary patrol of f icer, it  could easily have done so by f ixing theone percent  to a specif ic percentage prescribed by law .  (Compare, Mont. Code Ann. § 7-32-4116(3).)   Instead, it  f ixed longevity to the base salary, w hich requires reference back to thestatutes set t ing the compensat ion of  the sherif f  and his or her deput ies.Under the Agency’s construct ion of  the statute, only the undersherif f  w ould receivea longevity payment t ied to the base salary of  the of f ice, because it  is statutorily prescribedat  95%  of the sherif f ’ s salary.  A ll other deput ies, f rom probat ionary patrol of f icer to captain,w ould receive ident ical amounts of  longevity pay based on the low est rank of  pay availableto the of f ice.  The statutes do not support  this construct ion and it  is at  odds w ith the primarypurposes underlying longevity pay.  If  longevity pay is designed to provide incent ive forof f icers to enter the law  enforcement profession and to stay in it  for their ent ire careers, andif  it  is intended to recognize increased professionalism and ef f iciency that  comes w ith yearsof service, it  only makes sense to rew ard the off icers’  capacity for and performance of dutyby calculat ing the longevity payment w ith reference to the of f icer’ s base salary.  Otherw ise,the off icer is forever dest ined to the longevity payment of an entry level patrol of f icer and notappropriately compensated for the hard w ork and commitment that  accompanies the addedresponsibility of  higher ranking of f ices.
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View ing the statutes in their ent irety and consistent  w ith the purpose for w hichlongevity pay w as intended, the phrase “ minimum base salary”  should be construed to meanthe base compensat ion f ixed according to the rank st ructure in the sherif f ’ s off ice, andexcluding overt ime, longevity pay increments aw arded to either the deputy or to the sherif f ,and other f ringe benef its. This construct ion gives ef fect  to all provisions of  the statutesgoverning compensat ion for undersherif fs and deput ies, rather than restrict ing the scope ofreview  to “ narrow  clauses”  in the statutory scheme.  Dukes v. City of Missoula, 2005 MT 196,¶ 14, 328 Mont. 155, ¶ 14, 119 P.3d 61, ¶ 14 (2005).  It  construes the longevity statute“ reasonably and in a way that is best able to effectuate its purpose, rather than in a way whichwould weaken that purpose.”  Battis v. Montana Dep’t of Revenue, 2004 MT 17, ¶ 22, 319 Mont.292, ¶ 22, 83 P.3d 1278, ¶ 22.Af ter a de novo review  of  the statutes, the Court  should reverse the Final AgencyDecision on this point  and hold that  the longevity payment for undersherif fs and deputysherif fs must  be calculated by applying the statutory one percent  to the base salary setaccording to the rank st ructure in the of f ice.SHOULD WE ADDRESS THIS?: The Deput ies argue the Court  should, at  a minimum, preservethe issue for collect ive bargaining.  How ever, the At torney General has opined that  themethod for calculat ing longevity pay increases for deputy sherif fs and undersherif fs ismandatory and may not be altered through collect ive bargaining.  43 Op. At t ’ y Gen. No. 34at  103 (1989). CONCLUSIONThe Court  should af f irm the Agency’s conclusion that  the sherif f ’ s base salary,including the $2,000 statutory increase, should be used for determining the “ minimum baseannual salary”  on w hich longevity payments are calculated for deputy sherif fs andundersherif fs in accordance w ith Mont. Code Ann. § 7-4-2510.  The Court  should reverse the
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Agency’s conclusion that  “ minimum base annual salary”  means the low est availablepercentage that  may be paid any deputy, and hold instead that  the phrase means the basesalary assigned according to the rank st ructure in the off ice, consistent w ith thedeterminat ion of  compensat ion under Mont. Code Ann. § 7-4-2508. Dated April __, 2006. HUGHES, KELLNER, SULLIVAN & ALKE, PLLP
   By                                                                                                         Elizabeth S. Baker40 West  Law rence, Suite AP.O. Box 1166Helena, MT 59624-1166ATTORNEYS FOR AMICUS CURIAEMT SHERIFFS & PEACE OFFICERS ASSOCIATION

CERTIFICATE OF SERVICE BY MAILI HEREBY CERTIFY that  a copy of the foregoing BRIEF OF AMICUS CURIAE MONTANASHERIFFS AND PEACE OFFICERS ASSOCIATION w as served upon the follow ing by mailing a t rue andcorrect  copy thereof on April 18, 2006 , addressed as follow s:STEPHEN C. BULLOCK BULLOCK LAW FIRM, PLLCP. O. BOX 1330HELENA, MT 59624-1330K PAUL STAHL IIIDEPUTY COUNTY ATTORNEYLEWIS & CLARK COUNTY COURTHOUSE228 BROADWAY HELENA MT 59601BOARD OF PERSONNEL APPEALSDEPARTMENT OF LABOR AND INDUSTRYPO BOX 6518HELENA MT 59624-6518                                                            Elizabeth S. Baker
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